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10 Statement on 
Responsibilities
April 1977 in Tax Practice
Positions Contrary to Treasury 
Department or Internal Revenue Service 
Interpretations of the Code
Introduction
.01 This Statement discusses whether a CPA should provide in tax 
returns information about positions taken therein that are contrary 
to the Internal Revenue Code or to interpretations of it by the 
Treasury Department or the Internal Revenue Service.
Statement
.02 In preparing a tax return a CPA may take a position contrary 
to Treasury Department or Internal Revenue Service interpretations 
of the Code without disclosure, if there is reasonable support for the 
position.
.03 In preparing a tax return a CPA may take a position contrary 
to a specific section of the Internal Revenue Code where there is 
reasonable support for the position. In such a rare situation, the 
CPA should disclose the treatment in the tax return.
.04 In no event may a CPA take a position that lacks reasonable 
support, even when this position is disclosed in a return.
Explanation
.05 Rule 102 of the AICPA Code of Professional Ethics provides 
that “ A member shall not knowingly misrepresent facts, and when 
engaged in the practice of public accounting, including the render­
ing of tax and management advisory services, shall not subordinate
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his judgment to others. In tax practice, a member may resolve doubt 
in favor of his client as long as there is reasonable support for his 
position.” Section 10.22 of Treasury Department Circular No. 230 
requires CPAs to exercise due diligence in preparing returns.
.06 The preparer’s declaration on a federal return requires the pre­
parer to attest that the return “to the best of (his) knowledge and 
belief . . .  is true, correct and complete.” A CPA must disclose the 
facts necessary to discharge this responsibility as preparer.
.07 No detailed rules can be formulated to prescribe the manner 
in which a CPA should disclose relevant supplementary information 
about particular transactions included in a return. Each situation 
must be judged on its merits and particular facts. Since a CPA has 
an obligation to protect his client’s interests while not misleading 
the Internal Revenue Service, he must apply judgment in deciding 
upon the extent and form of disclosure.
.08 Treasury Department regulations and Internal Revenue Service 
pronouncements such as revenue rulings are interpretations of the 
Internal Revenue Code designed in general to give guidance, and 
disclosure of contrary positions is therefore not required. However, 
certain Treasury Department regulations are promulgated by the 
department as directed by the Internal Revenue Code and may be 
deemed quasi-legislative (for example, regulations under sections 
1502 and 472). For that reason and in light of the possible penalties 
for negligence and fraud described below, a CPA should consider 
whether disclosure of positions contrary to such regulations, though 
not required, might be prudent. Such consideration is warranted 
only as to regulations that have been adopted, not as to proposed 
regulations.
.09 In deciding whether a position is contrary to a specific section 
of the Internal Revenue Code, Supreme Court decisions interpreting 
code sections are final authority, and contrary positions taken with 
reasonable support should be disclosed. Generally, it would be diffi­
cult to envision reasonable support for a position in conflict with a 
Supreme Court decision. Decisions of lower courts do not have the 
same finality as Supreme Court decisions and, therefore, a contrary 
position does not usually require disclosure.
.10 Reasonable support for taking a position contrary to Internal 
Revenue Service interpretations or lower court decisions exists 
when, in the professional judgment of the CPA, it is fair to conclude 
that a contrary interpretation may be supported by such competent
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authority as the Internal Revenue Code, legislative history, or court 
decisions. Disclosure is not required when such reasonable sup­
port exists.
.11 Examples of reasonable support for taking a position contrary 
to the Internal Revenue Code include (1) legal opinions as to the 
constitutionality of a specific provision, (2) published writings of 
tax specialists asserting the possibility of a lack of constitutionality, 
and (3) possible conflicts between two sections of the Internal 
Revenue Code. In such instances the return should state the posi­
tion taken.
.12 Even in circumstances where disclosure is not required, the 
CPA may sometimes choose to make disclosure of a contrary posi­
tion in a return. Such choice may be made as a result of consider­
ing the possible advantages of disclosure in relation to fraud or 
negligence penalties under section 6653 or in avoiding possible 
application of the six-year statutory period for assessment under 
section 6501(e). Preparer penalties under section 6694(a) may also 
at times be averted by disclosure (see Conference Committee Report 
on section 1203 of H.R. 10612 (94th Congress) which states that 
while there may be instances in which some form of disclosure on 
a return would be necessary to avoid penalties, it “would depend on 
all the relevant facts and circumstances in the particular case”). 
Further, temporary regulations specifically state (at section 
404.6694-1, Q and A-6) in reference to a disagreement in good faith 
that where there is no case law which “conflicts with the regulation 
or ruling in dispute, the preparer may disclose on the return . . . 
the grounds for his disagreement . . .  in evidence of his good faith.”
.13 A tax return is primarily a client’s representation, and the 
client has the final responsibility for whatever positions are taken 
in the return. Such positions should therefore be taken only with 
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Statements on Responsibilities in Tax Practice are published for the 
guidance of members of the Institute. The statements have been 
approved by at least two-thirds of the members of the responsibilities 
in tax practice subcommittee and the executive committee of the 
federal taxation division.
Statements containing standards of responsibility which are more 
restrictive than those established by the Treasury Department or by 
the Institute’s Code of Professional Ethics depend for their authority 
on the general acceptability of the opinions expressed. These 
statements are not intended to be retroactive.
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